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M

edia Law International (MLI) has
launched its fourth edition, which features articles written by some of the world’s
leading lawyers, rankings, enhanced editorial
coverage and global sector analysis.
Launched on 30 May, the annual guide
includes rankings of media law firms in 56
jurisdictions. The publication also contains
market trends and developments withint he
past year and editorial reviews of law firms
that include case and client information.
MLI’s exclusive focus on media law allows
for rigorous legal market structure review and
industry-specific regional examination.

Managing editor Zineb Serroukh-Ouarda
said: “The latest edition of Media Law
International demonstrates our unwavering
commitment to law firms, media clients
and wider sector participants. Each edition
exhibits our dedication to accurate and fair
representation of each market under review.
“The publication highlights legal and
business market trends while featuring
some of the world’s leading media law
practitioners, who provide specialist content
on an invitation-only basis.”
MLI is used by media corporations, law
firms and academic institutes and covers
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Despite the economic and political
uncertainty caused by Brexit, the UK’s media
sector shows continued growth with revenue
reaching £96.3 billion, according to Deloitte’s
Media Metrics report.
The rate of growth represents an 11
per cent increase from 2016 and reflects
a combined total from the country’s top
100 companies. Television production and
distribution generated £40 billion in revenue,
while the social media sub-sector showed the
fastest growth over the last three years.
Claire Jolly, head of TMT at Deloitte said:
“Against a backdrop of uncertainty, both
politically and economically, over the last 12
months, it is reassuring to see that the UK
media sector has performed robustly. The fact
that this exciting and creative sector is close
to £100 billion in size is impressive.”
She added: “The UK is a global player
in the media sector, which is partly why
currency movements, and in particular a
weakened pound, played a significant role
in boosting year-on-year revenues by £10
billion. Managing foreign exchange risk will
be an ever more important management skill
in the coming years.”
Video games, advertising and live events
also account for growth as the creative
economy continues to be a valued export
market. Ms Jolly highlighted the growth amid
global demand for content.
She added: “The future success stories
in the world of film, TV, video gaming and
music will be dependent on the continued
preservation of the UK’s creativity.”

Colombia: The Right to be Forgotten
By Fernando Durana, Muñoz Tamayo & Asociados

News
Australia waives
license fees for
its broadcasters

A merger of New Zealand’s
largest print media companies
is blocked to defend diversity
A proposed merger between New
Zealand’s two largest newspaper groups has
been blocked by the Commerce Commission
on the grounds that it would lead to ownership
concentration to an “unprecedented level”.
The country’s regulator released its final
decision on 03 May to block the transaction
between Fairfax Media and NZME, citing risks
of reduced competition and increased media
ownership and influence.
In a statement, commission chair Mark
Berry noted: ‘We accept there is a real chance
the merger could extend the lifespan of
some newspapers and lead to significant
cost savings anywhere between $40m to

around $200m over five years. However,
these benefits do not, in our view, outweigh
the detriments we consider would occur if it
was to proceed.’
‘This merger would concentrate media
ownership and influence to an unprecedented
extent. ” He continued: ‘This level of influence
over the news and political agenda by a single
media organisation creates a risk of causing
harm to New Zealand’s democracy.’
The proposed merger was announced by
Fairfax Media and NZME in May last year and
was intended to strengthen the print sector
amid declining readership and competition
for advertising from Google and Facebook.

Media Law International launches fourth edition
a market that is subject to fundamental
change on account of technological advance,
convergence and consolidation.
MLI began with its first edition published
in 2014, featuring 43 jurisdictions. In 2015
the publication increased presentation to 48
markets and now features 56 jurisdictions.
The guide is recognised around the world
for the quality of its research, accuracy of
rankings and sector specialisation.
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Commenting on the significance of MLI
and as an industry resource, Linklaters noted:
“This is the best review of media law firms for
the prospective client. In contrast to similar
resources, its reviews do not merely parrot
the happy-face PR from the firms’ web page.
There is a big difference between law firms
that is difficult to ascertain from the firms’
published materials - every client choosing
between firms should read MLI’s guide.”

Australia’s Turnbull Government has
waived broadcasting license fee for the
existing financial year, providing a “one-off
relief measure” that will save the industry
AUD 127 million.
The announcement comes as media
reforms, currently before the senate, include
plans to permanently abolish broadcasting
license fees and replace them with a tax
based on spectrum usage that would save
broadcasters AUD 80 million each year.
The spectrum tax would see broadcasters
in metropolitan areas pay a higher rate of tax
than radio broadcasters in regional areas and
could help struggling media organisations
such as Ten Network, which was placed
into voluntary administration as it battles
to decrease debts. Media reform plans also
aim to remove contentious media ownership
laws, including the “two out of three rule”.
In a statement, Communications Minister
Mitch Fifield said: ‘This urgent relief will
assist Australian businesses that are under
competitive pressure from foreign tech
companies and online streaming services.’
He continued: “Permanent financial relief
will be provided through the Government’s
Media Reform package, which has the
unanimous support of the industry, if passed
by the Senate as a whole.”
The Turnbull Government was unable
to pass its proposed media law reform at
the most recent sitting of Parliament due to
opposition from the Labor party and lack of
sufficient crossbench support.

continued from page 1
Leading law firm Lausen, Germany, also
noted: “Media Law International is a quality
publication. It is clear that great care is taken
in assessing the strength of every firm’s media
practice. It is a valuable resource.”
Minter Ellison, Australia, noted: “From our
point of view your research in the market has
been very solid and the rankings mirror the
players in the market in an appropriate way.
Your website is structured very clearly.”
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Colombian high courts rule in
favour of personal data privacy
database, to avoid access to this information by

Fernando Bermudez Durana

third parties without legitimate interest. It has
also ordered that open databases or information
systems administered by third parties must
suppress the personal information of defendants,
victims and witnesses from the published rulings,
but recognised that it shall remain intact in
physical archives.
These approaches from Colombian courts
could prove their value under one of Colombia’s
biggest challenges to date: the demobilisation
of around 7.000 FARC members, a rebellious
group that has been violently confronting the
Colombian State since the early 1960’s. Although
the Colombian Government arrived to a peace
accord with them, the reintegration of these
individuals to civil society entails many challenges
at institutional, social and community levels.
Reintegration is a “process by which excombatants acquire civilian status and gain
sustainable

employment

and

income”,

in

accordance with the UN IDDR Standards, a
definition adopted by Colombian regulation
through CONPES 3554/2008.

Courts widen applicability of “the right to
be forgotten “ for third party use of data

But theory tends to differ from reality. Excombatants suffer from problems of insecurity,
economic instability and social stigma, that hinder
their process towards sustainable employment
and income, hence their reintegration to society.

Data protection regulations in Colombia
establish the right of individuals to request the
elimination of personal data processed on third
parties’ databases, including information available
on the internet (Article 8 Law 1581/2012).
This provision applies exclusively when
processing has been unlawful or contrary to
Habeas Data regulations. Nevertheless, Colombia
does not have a definite regulatory solution
regarding the potential risk that supposes
permanent storage on the internet of lawfully
processed personal data of negative content,
which can adversely affect individuals over time.
However,
Colombian high courts juris
prudence has raised the possibility of applying
“the right to be forgotten”. The Constitutional
Court has considered that negative information
about an individual cannot be permanently
available on the internet insofar as the cause for
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processing the data no longer exists, as it goes
against the principles of purpose, restricted
access and circulation for personal data treatment
established in Law 1581. More so, considering
that its publication has the potential to breach
fundamental rights under the Constitution
(Rulings T-414/1992 and SU-458/2012).
Nonetheless, neither of these approaches
order the full suppression of information from
the internet or directly point towards the
responsibility of search engines, since it could
affect net neutrality and the right to information.
The Supreme Court of Justice has gone further
to apply the “right to be forgotten” in cases where
an individual has served a criminal sentence or
when the statute of limitation applies (Ruling
20889 of 19/08/2015). In these cases, this Court
ordered the removal of the individual’s name
from the ruling available on the court’s open web

The fact that communities and future
employers may learn about the past of excombatants remains a potential risk for greater
discrimination to this population considering
this information could be available to the general
public through the internet.
The debate remains, since the “correct” formula
to avoid problems of inclusion and stigmatisation
that afflict ex-combatants hasn’t been found.
Ensuring a course of action that allows protecting
ex-combatants from negative data on the
internet that could possibly cause discrimination
is a plausible solution to contribute to the
reintegration process, but it cannot disregard the
rights to justice, truth, reparation and information
that victims and Colombians have.

Fernando Bermudez Durana
fernando.bermudez@mtalegal.co
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acquired the commercial rights to Formula 1 after purchasing CVC’s 35.5
per cent share of the sport for $8bn.

Is there any government-owned broadcast
media? If so, how does the government
media differ in operation from the private
media, if at all?
There is no strictly Government-owned broadcast media in the UK.
The British Broadcasting Company (BBC) is a publically funded media
corporation which operates under a Royal Charter and Agreement. Each
Royal Charter is reviewed every ten years.

The BBC is independent from direct Government intervention; the
Agreement with the Home Secretary which sits alongside the Royal
Charter covers the BBC’s funding and regulatory duties and establishes its
independence from Government.
The Government is responsible for conducting the review of the Royal
Charter but it appoints an independent commission to do so. Channel
4 is a publically owned television channel but unlike the BBC its funding
does not derive from agreement with Government but from advertising
revenue.

Is there any non-commercial braodcast
media? If so, how does non-commercial
media differ in operation and regulation
from commercial media, if at all?

The BBC and its various television and radio stations are non-commercial
broadcast media. As already described, the BBC is publically funded but
also generates significant revenue from sales of content to other countries
and sales of merchandise such as DVDs. As outlined above the operation
of the BBC is determined by Royal Charter and Agreement with the Home
Secretary.

What, if any, bodies regulate broadcast
activity? Are they governmental, quasigovernmental or independent? What are
some of the major laws/ regulations?

Broadcasting in the UK is regulated by Ofcom. Ofcom is a statutory
regulator that was established by the Office of Communications Act 2002.
It is independent from Government but is required to report annually to
Parliament.

Alexander Brown, a partner at
Simmons & Simmons UK, highlights
trends in the broadcast sector,
providing a legal practice overview
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What trends are you seeing in your market?
The UK broadcasting market generated revenues of approximately
£13bnin 2016 andaverage annual growth across 2012-17 was 2.4 per cent.
In recent years the introduction of digital TV has had a big impact with the
number of new channels increasing quickly and people watching TV in
a non-linear fashion (which has implications for TV broadcast advertising
revenue streams). In addition the UK broadcasting market is increasingly

www.medialawinternational.com

influenced by subscription packages (driven by sports rights and access
to other exclusive content) and the rise of video-on-demand services on
screens other than televisions.

List significant broadcast cases/
transactions over the past year

The Secretary of State is responsible for putting Ofcom’s annual report
before Parliament. Ofcom also has links to the Department for Culture,
Media and Sport and the Department for Business, Innovation and Skills.
The Ofcom Broadcasting Code (the “Code”) applies to all programmes
broadcast in the UK.
The Code gives effect to various sections in the Communications Act 2003
and the Audiovisual Media Services Directive. In addition to the Code each
broadcaster must comply with the terms of its licence (as set by Ofcom).

In March 2017 21st Century Fox’s £11.7bn bid for complete ownership of
Sky was referred to the regulator Ofcom for further scrutiny. Liberty Media

www.medialawinternational.com
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Is there any limitation of the number
of braodcast outlets and/ or other
publishing media that any one entity can
own or control (for anti-trust reasons or
otherwise)?

No one can own both more than 20% of a Channel 3 licence and a national
newspaper with more than 20% market share. The same restriction applies
to anyone who is more than 20% owned by someone who has more than
20% of the national newspaper market. Channel 4 and S4C may not hold
Channel 3 or Channel 5 licences. In addition the Secretary of State has
a general power to intervene in media mergers where he has concerns
about media plurality.

Are there any restrictions on the content of
broadcast programming?
The Ofcom Broadcasting Code contains standards for broadcasting
content to ensure adequate protection for members of the public. The
Advertising Standards agency publishes rules that regulate the content of
advertising.

To what extent and by what process can the
government censor broadcast activity?

As noted above, the right to freedom of speech is a fundamental right
protected in the UK in common law and statute. In addition, Ofcom is an
independent regulator, as a result, the Government does not have the
power to directly censor broadcast activity.
owever the Official Secrets Act 1989 allows the Government to prevent
the publication of official information where it is in the interests of national
security to do so.
In addition, the Defence, Press and Broadcast Advisory Committee has
the ability to issue D-A Notices to broadcasters which request that they do
notbroadcast items on specified subjects for reasons of national security.
These notices are only advisory and are therefore not legally enforceable.

What media is within the scope of
broadcast regulation? Is cable TV
regulated? Is satelite TV regulated? Is the
internet regulated?

Ofcom licenses and regulates all UK commercial television and radio
services in the UK provided via traditional over-the-air broadcasting, cable,
satellite or the internet. Additionally, as of April 2017, Ofcom became the
first external regulator of the BBC.

Are cable television providers required
to carry broadcast (free-to-air) television
channels?

There is no requirement for cable television providers to carry free to air
channels.

Are satalite television providers required
to carry broadcast (free-to-air) television
channels?

There is no requirement for satalite television providers to carry free to air
channels.

Are retransmission fees payable by cable
and/ or satalite television providers to
free-to-air broadcasters in respect of the
carriage of their television channels?
There are currently no requirements for cable or satellite television
providers to pay retransmission fees to free-to-air television channels.

Is a license required to broadcast? If so,
how are those licenses obtained? If so,
can braodcasters sell or otherwise transfer
those licenses? If so, what are the most
important terms of those license?

Is there any requirement that a broadcast
outlet carry a certain amount of public
interest or similar programming?

Section 264(4) of the Communications Act 2003 requires that as public
service broadcasters the ITV, Channel 4, Five and S4C1 provide:

•
Programmes that deal with a wide range of subjects.
•
Television services likely to meet the needs and satisfy the
interests of as many different audiences as practicable.
•
Television services that meet the needs and interests of the
available audiences.
•
Maintain high standards with respect to the contents of
programmes, the quality of programme making and the skill and editorial
integrity applied in making programmes.
Similar requirements for the BBC are contained in its Royal Charter.

Article by
Alexander
Brown,
Partner at
Simmons &
Simmons
UK

Yes, a licence is required to broadcast. Licences are obtained by application
to Ofcom. There are various types of licence, L-DTPS (local digital television
programme service), TLCS (television licensable content service), DTPS
(digital television programme service) and RTSL-E (restricted television
service licence for an event).
The standard form versions of these licences include important terms such
as standards of service, the requirement to pay fees and requirements for
the handling of communications from viewers. Broadcast licences (both
TV and radio) can be transferred by application to Ofcom.

Is there any limitation on foreign
ownershiop of broadcast media?

Foreign companies can own broadcast media provided that such
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Are there any restrictions on a braodcast
outlet’s airing of the adult-only
programming?
Rule 1.3 of the Broadcasting Code provides that broadcasters protect
children from material that is inappropriate for them to view
hrough scheduling.

Subscription services may broadcast films rated up to British Board of Film
Classification rating 18, 24 hours a day, provided that there are additional
safeguards, such as a PIN code, in place between 06:00 and 20:00. “Adultsex” material with a rating of 18 may not be broadcast before 9.00 pm
except on pay-per-view services where broadcast is permitted before 9.00
pm and only if safeguards are in place to restrict access.

Are there any restrictions on a braodcast
outlet’s airing of children’s programming?

Ofcom is required to look at the provision of children’s programming
across all public service broadcasters and consider whether as a whole
they provide children’s programming of “suitable quantity and range of
high-quality and original programmes for children and young people”.

Where a broadcaster proposes a change to its programming policy, it must
inform Ofcom of the change and give consideration to Ofcom’s opinions in
preparing its Statement of Programme Policy.
Ofcom’s does not have the power to allow or disallow proposed changes
in children’s programming. Therefore provided thatthe broadcaster takes
account of Ofcom’s views and guidance, it remains ultimately a matter for
the broadcaster to decide on changes to children’s programming.

Are there any restrictions on the types and/
or amount of advertising material that airs
on broadcast media?

The Audiovisual Media Services Directive (2010/13/EU), implemented in
the UK by the Audiovisual Media Services Regulations 2009 (SI 2009/2979),
sets a limit for all channels of 12 minutes of advertising per hour.
In the UK the limit on advertising applies to the commercial public service
broadcasters (PSBs) and all other commercial broadcasters. Commercial
non-PSB channels are permitted to broadcast up to an average of 9
minutes of advertising an hour over a broadcast day.
PSBs are permitted to broadcast up to an average of 7 minutes per hour.
In peak times, PSBs are only permitted to broadcast up to an average of 8
minutes of advertising per hour.

Does a braodcaster have liability for the
third party advertising that it runs?

Yes, a broadcaster can be held liable to a third party by virtue of running
advertisements. The Broadcast Committee of Advertising Practice
(BCAP) regulates the content of all television advertisements broadcast
by channels and stations licensed by Ofcom. The code is based on the
principles of consumer protection and social responsibility. Broadcasters
submit adverts to Clearcast to check compliance of adverts with the
BCAP Code.
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